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ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
I.S.B. #6555
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
I.S.B. #7259
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
CODY DAVID JENSEN,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44344
ADA COUNTY NO. CR 2016-5200
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Cody David Jensen appeals from the district court’s Judgment of Conviction and
Commitment. Mr. Jensen was convicted of felony operating a motor vehicle while under
the influence of alcohol and a persistent violator enhancement. He was sentenced to a
unified term of fifteen years, with five years fixed. He asserts that the district court
abused its discretion in sentencing him to an excessive sentence without giving proper
weight and consideration to the mitigating factors that exist in his case.
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Statement of the Facts & Course of Proceedings
On May 10, 2016, an Information was filed charging Mr. Jensen with felony
operating a motor vehicle while under the influence of alcohol and misdemeanor driving
without privileges.

(R., pp.34-35.)

Later, an Information Part II was filed charging

Mr. Jensen with a persistent violator enhancement. (R., pp.41-42.) The charges were
the result of a traffic stop conducted after Mr. Jensen failed to maintain his lane while
driving in Meridian. (PSI, p.121.)1 Field sobriety tests were performed, he failed the
tests, and was arrested. (PSI, p.121.)
Mr. Jensen entered a guilty plea to felony operating a motor vehicle while under
the influence of alcohol and to the persistent violator enhancement. (R., p.40.) The
misdemeanor driving without privileges charge was dismissed.

(R., p.52.)

At

sentencing, the prosecution recommended a unified sentence of fifteen years, with five
years fixed. (Tr., p.27, Ls.2-4.) Defense counsel requested that the district court retain
jurisdiction with a unified sentence of fifteen years, with two years fixed. (Tr., p.30,
Ls.3 13.) The district court followed the State’s recommendation and imposed a unified
sentence of fifteen years, with five years fixed. (R., pp.51-53.) Mr. Jensen filed a
Notice of Appeal timely from the district court’s Judgment of Conviction and
Commitment. (R., pp.56-57.)

1

For ease of reference, the electronic file containing the Presentence Investigation
Report and attachments will be cited as “PSI” and referenced pages will correspond
with the electronic page numbers contained in this file.
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ISSUE
Did the district court abuse its discretion when it imposed, upon Mr. Jensen, a unified
sentence of fifteen years, with five years fixed, following his plea of guilty to felony
operating a motor vehicle while under the influence of alcohol and a persistent violator
enhancement?
ARGUMENT
The District Court Abused Its Discretion When It Imposed, Upon Mr. Jensen, A Unified
Sentence Of Fifteen Years, With Five Years Fixed, Following His Plea Of Guilty To
Felony Operating A Motor Vehicle While Under The Influence Of Alcohol And The
Persistent Violator Enhancement
Mr. Jensen asserts that, given any view of the facts, his unified sentence of
fifteen years, with five years fixed, is excessive. Where a defendant contends that the
sentencing court imposed an excessively harsh sentence, the appellate court will
conduct an independent review of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest.
See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’”

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Mr. Jensen does not allege that
his sentence exceeds the statutory maximum. Accordingly, in order to show an abuse
of discretion, Mr. Jensen must show that in light of the governing criteria, the sentence
was excessive considering any view of the facts. Id. (citing State v. Broadhead, 120
Idaho 141, 145 (1991), overruled on other grounds by State v. Brown, 121 Idaho 385
(1992)). The governing criteria or objectives of criminal punishment are: (1) protection
of society; (2) deterrence of the individual and the public generally; (3) the possibility of
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rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting
State v. Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by
State v. Coassolo, 136 Idaho 138 (2001)).
Mr. Jensen asserts that the district court failed to give proper weight and
consideration to the mitigating factors that exist in his case. Specifically, he asserts that
the district court failed to give proper consideration to his admitted substance abuse
problem and desire for treatment.

Idaho courts have previously recognized that

substance abuse and a desire for treatment should be considered as a mitigating factor
by the district court when that court imposes sentence.

State v. Nice, 103 Idaho

89 (1982).
Mr. Jensen began using alcohol as a child when his mother would give him
drinks of her whiskey. (PSI, p.4.) He was drinking on his own at the age of eight and
drinking daily by the time he was a teenager. (PSI, p.4.) Although he has tried illegal
substances, alcohol is his drug of choice. (PSI, pp.4, 65-66.) Mr. Jensen self identifies
as an alcoholic and acknowledges that he needs significant treatment to address his
problems.

(PSI, p.3.)

He was recently diagnosed as suffering from Alcohol

Dependence. (PSI, p.6.) Mr. Jensen attends AA and would like to attend additional
substance abuse treatment. (PSI, p.66.)
Idaho courts have previously recognized that Idaho Code § 19-2523 requires the
trial court to consider a defendant’s mental illness as a sentencing factor.
Hollon v. State, 132 Idaho 573, 581 (1999). Mr. Jensen has been previously diagnosed
with bipolar disorder. (PSI, p.3.) He has also suffered from anxiety since he was a
teenager. (PSI, p.3.) He reports he hears voices in his head that only subside when he
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is drinking.

(PSI, p.3.)

Recently, Mr. Jensen was diagnosed as suffering from

Generalized Anxiety Disorder and rule out Mood Disorder, NOS. (PSI, p.6.) He has
recently begun to exhibit self-destructive habits like picking as his skin and tearing of his
fingernails. (R., p.3.) It was noted that his symptoms are “clinically significant” and that
he would benefit from medication management.

(PSI, p.7.)

Mr. Jensen has been

treated for mental health concerns in the past and he would like to continue treatment to
improve his symptoms. (PSI, p.3.)
Furthermore, in State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme
Court noted that family and friend support were factors that should be considered in the
Court’s decision as to what is an appropriate sentence. Id. Mr. Jensen has the support
of friends and family. He supplied the district court with a letter from his close friend, a
sibling of his brother’s wife; and another friend.

(PSI, pp.239-241.)

Both letters

discussed how much Mr. Jensen needs help with his alcohol abuse and requested that
the district court provide opportunities for treatment rather than imposing sentence.
(PSI, pp.239-241.)
Additionally, Mr. Jensen has expressed his remorse for committing the instant
offense. In State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals
reduced the sentence imposed, “In light of Alberts’ expression of remorse for his
conduct, his recognition of his problem, his willingness to accept treatment and other
positive attributes of his character.” Id. 121 Idaho at 209. Mr. Jensen has expressed
his remorse for committing the instant offense stating,
I’d like to take a minute to apologize to you and the State for being
here on these notices, under these circumstances.
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I understand that I’ve got a bad problem with alcohol. And there
isn’t a day that goes by that I’m [not] kicking myself in the rear for putting
the public into problems, you know, into trouble. You know, I could have
killed somebody. And I’m looking for help any way that I can get it and
stuff. And it’s just for me just seem really dark. There ain’t [sic] no way
around it. This is all I’ve ever known in my whole life.
(Tr., p.30, L.24 – p.31, L.9.)
Based upon the above mitigating factors, Mr. Jensen asserts that the district
court abused its discretion by imposing an excessive sentence upon him. He asserts
that had the district court properly considered his substance abuse, desire for treatment,
mental health issues, friend and family support, and remorse, it would have crafted a
less severe sentence.
CONCLUSION
Mr. Jensen respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court
for a new sentencing hearing.
DATED this 22nd day of November, 2016.

____/S/_____________________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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